[bookmark: _GoBack]My dear colleagues,

I would like to pick upon my Czech colleague President Jirousek and point out another issue related to the principle of confidentiality that we are struggling with in Slovakia. It is the question of Slovak Antimonopoly Office competences and the protection of confidentiality of the lawyer-client communication. 

This issue has two layers. 

One thing is the concept of the confidentiality itself and its variations in Europe. Duty of confidentiality in Slovak legal order is based on the duty of the lawyer and not the protection of the confidentiality of information itself which puts us (lawyers and Slovak Bar Association) in a more difficult position when dealing with the Antimonopoly Office. Moreover, lawyers themselves are starting to confuse the common law concept with ours or perhaps they do it intentionally in order to support their claim. 

On the other hand, the Slovak Bar Association would like to set a clear line for the Slovak Antimonopoly Office so that it does respect the confidentiality between the client and the lawyer but we are in need of stronger legislative background to do it. 

According to the Act on the legal profession:

	
The lawyer is obliged not to reveal any information learnt in connection with the practice of law and shall treat such information as strictly confidential unless otherwise provided by a special act on the prevention of legalization of proceeds of criminal activity and terrorist financing.

The lawyer may be released from the duty of confidentiality by the client and after his client´s death or dissolution only by the client´s legal successor. If the client has several legal successors, release from the duty of confidentiality shall take effect subject to the prior written consent of all legal successors. 

The lawyer shall not disclose confidential information despite his having been released from this duty by the client or all his legal successors, if the lawyer comes to a conclusion that any such release and disclosure would be detrimental to the client and might cause harm to the client.
 



Antimonopoly office regularly undertakes inspections of the business premises of the clients in the course of which they are entitled to access all the information located on the premises. 

The Bar receives queries from lawyers who request that Slovak Bar Association issues a statement to support their case as there is a conflict and dispute regarding the scope of the principle of confidentiality. Lawyers claim that the communication between the lawyer and the client should be protected in the sense of legal professional privilege. 

The Antimonopoly Office upholds the position that “only the information that relates to the subject matter of inspection and that was intended for the purpose and in the interest of the defence of the client in the given matter enjoys the protection due to the principle of confidentiality”.  

Any other communication between the client and the lawyer related to the provision of legal services (such as drafting of contracts, legal analysis, legal advice in non-contentious matters) is excplicitly excluded from the protection of confidenatiality.

The Antimonopoly Office bases its conclusions on the CJ EU judgements in AM&S, Hilti and Akzo Nobel cases and refers to the minimum level of protection and disregards the legal development since as well as the fact that member states enjoy the margin of appreciation and may require/allow stronger protection of confidentiality. 

We are of the opinion that Slovak legal order provides for stronger guarantees of the confidentiality principle than CJ EU and thus should be followed by the Antimonopoly Office at the first place. Equally its competence cannot be unlimited. It should not be able to make copies of any information only so far as it is relevant for the subject matter of inspection. 

Although the legal regulation of the duty of confidentiality is interpreted as a duty of the lawyer, we believe that it does cover all information, not only the information related to the defence at the court proceeding. Act that regulates the competition does not contain any lex specialis provisions and thus the Act on the legal profession must be respected as lex generalis rule. 

The problem is that Antimonopoly Office is of the opinion that the rules on the confidentiality do not apply once the inspection is undertaken at the client´s premises and not lawyer´s premises. Therefore neither the CJ EU standards are respected according to which the documents prepared by the client and intended for the lawyer enjoy the protection. 

Even the interpretation given by the European Court of Human Rights is wider. ECtHR stated on several occasion that every piece of communication between the lawyer and the client enjoys the protection (….). Any breach must be motivated by proofs that the information is of criminal character and that the privilege is misused. 
 
In 2014 Slovak Bar Association addressed the Antimonopoly Office after a series of incidents when the employees of the Office in the course of inspection did not allow the entrepreneur to inform his advocate that the inspection is taking place and even threatened the entrepreneur by saying that there are large fines. We argued that this approach breaches the constitutional right to legal advice. However, similar case are still happening ever since. 

I think there is no need to continue on the subject of the confidentiality as you all are very well aware of that. But I would be obliged if you could share your experience and practice of the Antimonopoly Office in your respective countries and what are the legislative safeguards in this respect. 

Thank you very much!

Tomáš Borec
President of the Slovak Bar Association 

 
