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Old Act on Attorneys at Law and Historical background

Why did we need a new one? 

Major economic and social changes, frequent modifications of the act have happened. 

The legislator would regulate only those activies of the legal counsels, which has direct connection with the jurisdiction, so for example those which are related to legal representation and countersigning of legal documents. The provision of these activities is only possible with Bar registration, they are the so-called „Bar Counsels”.

I. General background

The name of the Act – not Act on Attorneys at Law – Act on Legal Practice 
to ensure that unified and equal conditions could be applied for those who carry out legal activity, in the following issues.

· the authentic registry 
· the code of conduct of the Bar
· other provisions relating to the profession
· professional supervisory and supportive activity of the Bar
· trainings, education
· disciplinary supervision 

The Act uses the expression “legal profession” on a basic, comprehensive level. It can be seen, that this activity is directly connected to law enforcement and the judiciary and involves every person providing legal practice.

The Act integrates under the name of “Bar Counsel” those who carry out legal practice in employment legal relationship or civil service legal relationship or by other voluntary activity carried out for public interest. 

The registration is voluntary based, as it is not mandatory for every legal counsel, but legal representation and the countersigning of legal documents can be carried out only by registered legal counsels. The legal counsels in the public sector are only affected by the registration, if they act before civil courts in litigation where legal representation is mandatory.

The act ensures the opportunity of interoperability between the attorney at law/lawyer and legal counsel status. After 1 year following their registration Bar Counsels may become attorneys at law/lawyers.

Apart from the basic labour law there is no special legislation concerning those legal counsels who do not join the Bar because their activity does not connect directly to the judiciary.

The Act specifies the scope of activities of legal practice and those activities which can be carried out additionally alongside with the legal practice.
These are:
a) providing legal representation,
b) providing a defence in criminal cases - in the case of the Bar Counsels with serious limitations,
c) providing legal advice,
d) preparing documents,
e) countersigning documents,
f) (in connection with the above) convert the prepared documents and their appendices into electronic form,
g) (in connection with the above) hold items deposited.

The Bar Counsel is entitled to carry out all of the above mentioned legal practice activities except b) and g), they are forbidden to defend individuals and hold items or money deposited in connection with the legal practice.

The provision of legal advice and preparation of documents carried out solely for the employer cannot be considered as legal practice.

The scope of the act includes the legal clerks operating under the guidance and supervision of Bar Counsels during their training preparation period before the Bar Exam.

II. Who is a Bar Counsel?
Bar counsels shall pursue the legal practice within the frameworks of their employment relation, government service, public service, state service, public service, law enforcement, professional and contracted military service legal relation, in relation with the church, (collectively as ‘employment relation’), existing with a legal entity for
a) their employer (notified to bar association register), 
b) their employer’s affiliated company, or
c) an organisation maintaining control and maintenance relation with their employer as their client.

A Bar Counsel may be employed, as such, at 2 legal entities maximum, not including in this number sections b) and c) above.

The territorial bar registers the Bar Counsels upon his or her request if the applicant fulfills the following requirements:

· EEA citizen
· legal University degree
· took the Hungarian Bar exam
· constitutes a labour legal relationship with a legal entity
· the seat or branch office of the employer is within the area of the territorial bar
· the employer declares that the conditions for pursuing the legal practice activity are provided
· in his case, all employers declare that the conditions necessary for electronic case administration are provided
· does not fall under the grounds for exclusion of practicing the legal profession.

The Bar Counsel also has to take the attorney’s oath before the president of the territorial bar association with a slightly different text, they declare that they will act acting in the interest of their employer.

The Bar Counsel also receives a seal from the Bar. If the labour legal relationship terminates, the employer shall not keep the seal and the Bar Counsel shall not transfer it to the employer anyway. 

The name usage is a cardinal question and requirement in the case of attorneys-at-law/lawyers since it shall not be able to be confused with previously registered name of another lawyer/attorney-at-law. In the case of Bar Counsels this requirement is not applicable.

The ex-member of a law firm is entitled to stay in the firm as a property member if their membership was terminated by the reason of a change in their bar registration form, for example he / she ceased being a lawyer and instead became a Bar Counsel. In this case the ex-member is entitled to provide legal practice only as a Bar Counsel.

III. Principal issues in the status of a Bar counsel

Confidentiality:

Above the general confidentiality rules / With the exception of the general confidentiality rules, the Bar Counsel is not bound by the obligation of confidentiality. Should he/she become aware of the secret, he/she is not required to keep it from his/her employer. 
Conflict of Interests:

Bar Counsel can be a chief officer or member of a company with unlimited liability. The latter is not possible in respect of lawyers.

Bar Counsels and Legal Clerks may pursue activity entailing obligation to perform work, carried out in return for consideration, for their employer and their employer’s affiliated company.
Competition ban:

If competition ban agreement does not regulate otherwise, the Bar Counsel and the Legal Clerk may carry out legal practice against their previous employers, with the limitation that they are eligible to provide legal representation only if 3 years have expired from the termination of the previous legal relationship and he/she has not taken part in the case as an employee. The previous employer may provide exception of this provision at the termination of the legal relationship or later.

Liability Insurance:

It is not mandatory to establish liability insurance in respect of the legal practice of the Bar Counsel or the Legal Clerk, while they act on behalf, for the benefit and by the instructions of their employers (just as the lawyers/attorneys-at-law carry out their activity towards their clients). This relationship is regulated by the provisions of labour law, it would be unfair to oblige the employer to establish an additional liability insurance.

Based on the basic rules of the Hungarian Civil Code if an employee causes damages to a third person, in connection with their labour relationship ……the employer shall be liable for the damages of the third person.

for example: the Bar Counsel drafts a contract to be concluded between its employer and a third party and it causes damages

The employer bears this liability by employing a Bar Counsel and not requesting the legal service from an independent lawyer and the employer is not obliged to establish liability insurance for the coverage of such liability.
Discipline responsibility:
Respecting rules of the Ethical Regulation of the Bar:
The Bar Counsel and the Legal Clerk are not liable for the legal secret keeping of the employees and affiliates of their employer.
The Bar Counsel shall be liable before the competent bar commission for the ethical rules, discipline procedure rules, convertion of paper documents into electronic ones and document handling, usage of the electronic signature, and for the conditions for electronic procedure.
The practitioner of the legal practice shall notify the Territorial Bar if a criminal procedure has started against their person or a perquisition have been carried out in their office. This notification obligation does not exceed to the case when a perquisition has been carried out at the office, seat, or branch office of the client (employer) of the Bar Counsel.
There is no place for the establishment of the disciplinary liability of the Bar Counsel and the Legal Clerk for the disciplinary offense committed solely against their employer. If the employer terminated the labour relationship of the Bar Counsel or the Legal Clerk with immediate effect for the reason of a disciplinary offense, this disciplinary offense may be disciplined, but in this case only a written notice or an exclusion may be applied as disciplinary punishment.
One member of the disciplinary council shall be a Bar Counsel on the 1st and 2nd instance as well, if the disciplinary procedure has been started against a Bar Counsel or Legal Clerk.
The Disciple Commissioner shall not launch a preliminary investigation procedure if there is another ongoing discipline procedure in progress regulated by other laws issued against the Bar Counsel by their employer in the subject of the same behavior or omission. 
The procedure shall be suspended until the final ending of the court procedure or other disciplinary procedure has been issued by the employer in the same case. 
The Territorial Bar shall terminate the membership of the Bar Counsel who has not established a labour legal relationship aiming lawyer's activity within three months of the date of termination of their employment and does not suspend their lawyer's activity.
The highest amount of the fines equals with regular lawyers, it may reach HUF 1 million (approx. EUR 3000). 

Independence:

The independence of the Bar Counsel has to be interpreted differently. The members of the legal profession shall act freely and independently in their matters and may not assume any obligation that endangers their professional independence.

Independence from public authority bodies can be interpreted differently if the employer acts as a body exercising public authority, for example in the case of a Bar Counsel working for an administrative body, the Bar Counsel exercises the act of the employer, but in this case they are still free and independent from other public authority bodies.

The “client” shall be interpreted as the employer of the Bar Counsel – in this case the traditional trust relation occurs towards the employer.

IV. Special rules for the activities

Legal representation:
(attorney-at-law / lawyer as well)

The provisions concerning the legal representation is the same in respect of attorneys-at-law/lawyers and Bar Counsels.

Based on the provisions of the Act on the Criminal Procedure in criminal cases, if the procedure has been launched against the executive officer (natural person) of their employer company the legal representation can be carried out only by a lawyer or law firm. 

By virtue of a separate Act on the Criminal Procedure against Legal Persons, if the procedure has been launched against a company (legal person) the employee Bar Counsel may represent (defend) its employer.

Client identification:
(attorney-at-law / lawyer as well)

The Bar Counsel shall also carry out the client identification procedure before the countersigning of a contract concluded between their employer and a third person in respect of the third person and its representatives.

Legal document preparation:
(attorney-at-law / lawyer as well)

The Bar Counsel is entitled to prepare legal documents about the legal declaration of their client and the contracting third person.

Countersigning of legal documents:
(attorney-at-law / lawyer as well)

The Bar Counsels are entitled to countersign those documents which have been prepared by them and also those documents which have been prepared by another person carrying out legal practice.

Converting paper format documents into electronic format:

The Bar Counsel is also entitled to convert paper legal documents into electronic form.

The Bar Counsel is not entitled to accept, hold and manage deposit.

Case registration, document handling:

It is the employer of the Bar Counsel that ensures the document registration management and the conditions of keeping the documents countersigned or handled by the Bar Counsel and prevents the destruction of the documents. 

The Bar Counsel shall notify the Disciple Commissioner of the Bar within 30 days if their employer has terminated their legal relationship based on the culpable breach of obligations of the Bar Counsel.

The employer of the Bar Counsel ensures for them the opportunity to attend the trainings and education programs organized by the Bar, for this reason the employer shall provide 5 days off the working obligation. 

V. Legal Clerk:

The Legal Clerk carries out legal practice activities in labour legal relationship under the guidance and supervision of the Bar Counsel to procure the law practice experience required for the Bar examination and useful for the proper performance of the Bar Counsel tasks.

The Legal Clerk shall not carry out legal practice independently, only as a subsidiary of a Bar Counsel following his/her instructions, and for their employer.

And while the Bar Counsel could establish multiple labour legal relationships for the provision of legal practice, the Legal Clerk shall establish only a single one.

VI. Participation in the life of the Bar:
The Bar Counsel and Employed Lawyer divisions establishes the National Bar Counsel and Employed Lawyer Divisions. The members of the National Divisions are the officers of the Hungarian Bar Association. The election of the division members is electronical.
Only lawyers may be elected in the election of the officers of the Hungarian Bar Association.
The National Bar Counsel Division delegates the Bar Counsel members to the elected bodies of the Hungarian Bar Association.
Proportional number of the Presidential Body of the Hungarian Bar Association is Bar Counsel. From these members the president of the Bar Counsel Division is one of the vice presidents of the Hungarian Bar Association.
The main decision-making body of the Hungarian Bar Association is the congress consisting of 150 members, the delegated Bar Counsels are the member of the congress.
The congress issues separate regulations on the professional requirements of the document preparation and countersigning activity of the Bar Counsel.
The opinions of the Bar Counsel Division shall be asked for the non-individual decisions that fall within the scope of competence of the Territorial Bar and related to them, and their agreement is necessary for those decisions which only related to them.
The rules on the proportional member number of the presidential body also applies to the Territorial Bars and disciplinary commissions. If 20% of the members of the Territorial Bar are Bar Counsels, the president of the Territorial Bar Counsel Division is one of the vice presidents of the Territorial Bar as well.
The territorial bar association in the area of which the registered office of a Bar Counsel’s any employer or the employer’s site, branch office where it employs the Bar Counsel is located shall also be entitled to verify the Bar Counsel’s legal practice. The territorial bar association of which the person is a verified member, shall be notified of the commencement of the authority revision. 
Compliance with the conditions of pursuing legal practice of Bar Counsel and Legal Clerks as stipulated in the Act, the implementing decrees thereof, the provisions on prevention of and combating money laundering and terrorist financing, the bar association regulations and enforceable decisions adopted in bar association authority matters shall be verified by the territorial bar association in collaboration with the employer.
The membership fee of the Bar Counsel is the 80% of the amount of the membership fee of lawyers/attorneys-at-law.
The payment of the Bar membership fee can be taken over by the employer of the Bar Counsel.



Current numbers (May 2018)of the Hungarian Bar Association:				
											SUM:
· all active lawyer 					11202
· all passive lawyer 					1698			12911
· suspended lawyer					11

· active employed lawyer: 				541 
· passive employed lawyer				33			574

· active legal trainees: 				2343
· passive legal trainees:				61			2404

· active European lawyer: 				72
· passive european lawyer				3			75

· active bar counsel:  				153
· passive bar counsel				442			595

· active legal clerk:  					35
· passive legal clerk					47			109
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