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Questionnaire on the private international law issues surrounding the status of 

children, including issues arising from international surrogacy arrangements 

 

Questionnaire addressed to Legal Practitioners 

 

INTRODUCTION 

 

The Hague Conference on Private International Law is currently undertaking work on the 

“private international law issues surrounding the status of children, including issues arising from 

international surrogacy arrangements”. Preliminary research on this topic has been carried out 

by the Permanent Bureau of the Hague Conference and two Preliminary Documents have been 

written on the subject to date for the attention of the Organisation’s governing body, the 

Council on General Affairs and Policy of the Conference (“the Council”).
1
 At its annual meeting 

of April 2012, the Council requested that a final Report be prepared for the Council meeting of 

April 2014.
2
 This Report will facilitate consideration of, amongst other matters, whether the 

development of a new international treaty (i.e., a new Hague Convention) might be desirable 

and feasible, or whether any other work should be undertaken by the Organisation to resolve 

the private international law issues arising in relation to international surrogacy arrangements, 

and / or in relation to the legal parentage of children (or filiation) more broadly. The final 

decision in relation to whether any further work is undertaken by the Organisation in this area is 

for the Council. 

 

In April 2013, the Permanent Bureau circulated a Questionnaire to Members of the Organisation 

and other interested States to obtain more detailed information concerning the nature and 

extent of the private international law issues being encountered in this area.
3
 The responses to 

this Questionnaire will inform the writing of the Report. 

 

In addition to seeking information from Members and interested States, the input of legal 

professionals with relevant practical experience is recognised as crucial to obtaining a fully 

informed picture of the legal problems which may be arising in this field and thus to the 

assessment as to whether there is a need for work at an international level in future.
4
 Your 

completion of this Questionnaire will therefore provide a valuable contribution to the work of the 

Hague Conference, including to the Report.  

 

This Questionnaire has four parts:  

- Part I asks for some basic information about you;  

- Part II requests information concerning your practical experience of cases involving 

International Surrogacy Arrangements (ISAs);
5
  

- Part III looks to any practical experience you may have had of other cases relating to 

the establishment and / or recognition of children’s legal parentage in a cross-border 

context;  

                                                 
1
 See Prel. Doc. No 11 of March 2011, “Private international law issues surrounding the status of children, including 

issues arising from international surrogacy arrangements", and Prel. Doc. No 10 of March 2012, “A Preliminary Report 
on the issues arising from international surrogacy arrangements”, both drawn up by the Permanent Bureau. A detailed 
chronology of the background to this project is available on the website of the Hague Conference < www.hcch.net >, 

under “The Parentage / Surrogacy Project”, then “Chronology of the Project (including relevant documentation)”. 
2
 See the Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference (17-20 April 

2012), at para. 21, available on the website of the Hague Conference < www.hcch.net >, under “The Parentage / 
Surrogacy Project”, then “Chronology of the Project (including relevant documentation)”. This decision was confirmed by 
the Council in April 2013 (see the Conclusions and Recommendations of the Council on General Affairs and Policy of the 
Conference (9-11 April 2013) at para. 10). 
3
 Prel. Doc. No 3 of April 2013, “Questionnaire on the private international law issues surrounding the status of children, 

including issues arising from international surrogacy arrangements”, drawn up by the Permanent Bureau. 
4
 Indeed, in 2011, the Council specifically invited the Permanent Bureau to “consult with the legal profession” on this 

topic: see Conclusions and Recommendations of the Council on General Affairs and Policy of the Conference (5-7 April 
2011), at para. 19. 
5
 See the Glossary annexed to Prel. Doc. No 10 of March 2012 (see note 1) for the definition of the terms used in this 

paper.  



 

 

- Part IV asks for your thoughts on possible future global work in this area. 

 

Please note that the Permanent Bureau has used the same terminology in this Questionnaire as 

that which was used in the Glossary annexed to Preliminary Document No 10 of March 2012. 

This Glossary is accessible on the webpage of the project, “The Parentage / Surrogacy Project”, 

then “Chronology of the Project (including relevant documentation)” and then “2011 – 2013”.  

 

The Permanent Bureau invites responses to this Questionnaire (in either English or French) as 

soon as possible but, in any event, by no later than 30 September 2013 in order to allow the 

Permanent Bureau sufficient time to consider the responses and to prepare the Report. 

Responses should be sent by e-mail to < secretariat@hcch.net > with the following heading and 

indication in the subject field: “Questionnaire – Parentage / Surrogacy – Legal Practitioner 

Response”.  

 

It is acknowledged that this is a detailed Questionnaire and that it may not be possible for legal 

practitioners to respond to all of the questions. The Permanent Bureau is extremely grateful for 

any information which may be provided.  

 

Should you have any questions concerning this Questionnaire, please do not hesitate to contact 

Laura Martinez-Mora (Principal Legal Officer) or Hannah Baker (Senior Legal Officer) at 

< secretariat@hcch.net >. We are grateful for your time and assistance on this important 

project. 

 

Please indicate below whether you agree to your response to this Questionnaire being placed on 

the Hague Conference website (< www.hcch.net >):  

 

 I have no objections to my response being placed on the Hague Conference website. 

 I do not wish my response to be placed online: it is for Hague Conference internal use only. 

 

 

 

Identification 

 

Name:       

Job title:       

 

Information for follow-up purposes 

 

Place of work, including address:       

Telephone number:       

E-mail address:       

 

mailto:secretariat@hcch.net
mailto:secretariat@hcch.net
http://www.hcch.net/


 

 

 

Part I: About you 

 

 

1. Please indicate where you work as a legal practitioner: 

 

a)  I am employed in a law firm  

b)  I am a sole practitioner (i.e., self-employed) 

c)  I work as a lawyer for a medical institution 

d)  I work as a lawyer for a surrogacy agency 

e)  I work as a lawyer for a non-governmental or inter-governmental organisation: 

  please specify       

f)  I am a judge 

g)  Other: please specify       

 

2. In which State(s)
6
 are you qualified to practice law? 

 

      

 

3. Please list any national or international bar associations or other specialist associations 

relevant to this topic of which you are a member:  

 

      

 

 

Part II:  Your practical experience of cases involving International Surrogacy 

Arrangements (“ISAs”)
7
  

 

 

This Part asks for information regarding the cases involving international surrogacy 

arrangements or “ISAs” in relation to which you have provided legal assistance.
8
 In this 

document, an ISA is taken to mean a surrogacy arrangement entered into by intending parents
9
 

resident in one State and a surrogate mother resident (or sometimes merely present) in a 

different State.
10

  

 

This Part is divided into four sections: 

 

 Section A asks questions concerning “Incoming ISA cases”: i.e., those cases in which 

the State in which you practice law was the State of residence of the intending parents, 

and the State to which it was sought to bring child(ren), born to a surrogate mother 

abroad, to live. 

  

 Section B continues with questions concerning “Outgoing ISA cases”: i.e., those cases 

where the State in which you practice law was the State in which the surrogate mother 

                                                 
6
 Please note that in this Questionnaire the term “State” is used, for ease of reference, to refer to a State or a territorial 

unit within a State (where a State has two or more systems of law applicable in different territorial units), as 
appropriate. 
7
 For the definition of any terms used in this document, please refer to the Glossary attached to Prel. Doc. No 10 of 

March 2012, available at < www.hcch.net >, under “The Parentage / Surrogacy Project”. 
8
 Please note: in this document “legal assistance” is used as a broad, all-encompassing term to include any legal advice, 

representation or other legal help which you may have provided in relation to a case involving an ISA. 
9
 Please note that, for simplicity, this document always refers to intending parents in the plural form. However, it is 

understood that, in some States and in certain circumstances, single persons may enter into a surrogacy arrangement. 
Please specify this, where relevant, in any response. 
10

 See note 7. 

http://www.hcch.net/upload/wop/surrogacy_glossary_en.pdf
http://www.hcch.net/upload/wop/gap2012pd10en.pdf
http://www.hcch.net/upload/wop/gap2012pd10en.pdf
http://www.hcch.net/


 

 

gave birth and from which the child(ren) needed to leave to travel to the State of 

residence of the intending parents in order to live with them in that State.
11

  

 

 Section C asks questions concerning the legal problems you may have encountered in 

relation to both Incoming and Outgoing ISA cases and asks about any concerns you may 

have regarding these cases. 

 

 Section D requests that, where possible, you provide copies of anonymised, example / 

template surrogacy agreements. 

 

In relation to Sections A and B, depending upon the legal position in the State in which you 

practice, you may have only provided legal assistance in relation to cases which fall within one 

of these Sections. If this is the case, please simply complete the relevant Section and tick the 

“not applicable” box at the beginning of the other Section. 

 

A. Incoming ISA cases 

 

 Not applicable – I have had no such cases. Please go to Section B. 

 

(I) Empirical data 

 

Number of cases and States involved 

 

4. How many Incoming ISA cases have you dealt with in the past six years? 

 

If you do not have exact figures, please provide an estimate in the box, indicating clearly 

that it is an estimate. 

 

Year 2008 2009 2010 2011 2012 2013  

(so far) 

Number 

of cases 

                                    

 

5. a) Where possible, please indicate the State(s) of residence of the surrogate mothers in 

the Incoming cases you have dealt with, including, if possible, the number of cases 

you have had involving each State (e.g., India (5), USA (3), etc.): 

 

 2008 2009 2010 2011 2012 2013  

(so far) 

State of 

residence 

of the 

surrogate 

mother 

(number 

of cases) 

                                    

 

b) If you are not able to provide precise figures, please provide a general comment on 

the State(s) of residence of the surrogate mothers in the cases you have dealt with: 

 

      

 

                                                 
11

 Please note: it is understood that, in relation to both “Incoming” and “Outgoing” ISA cases, there may be more than 

two States involved in a particular case: e.g., the surrogate mother may be resident in a different State to the State in 
which she travelled (or, in some cases, was trafficked) to give birth; in other cases, a gamete donor may be resident in 
a third State, etc. Please explain any such elements in your responses to the questions in this part. 



 

 

c) In addition, have you dealt with any cases where the State in which the surrogate 

mother gave birth following an ISA was not the State of her usual residence, i.e., 

she had moved State (or been moved) specifically for the birth?  

 

 Yes: please specify       

 No 

 

Your client(s) in Incoming cases 

 

6. a) Please state which party(ies) you have legally assisted in Incoming ISA cases. If you 

tick answer i. below, please go to Question 6 b). Otherwise, proceed to Question 6 c). 

 

Please tick all which apply: 

i.  Intending parents:       

ii.  Surrogate mothers:       

iii.  Gamete (egg and / or sperm) donors: please specify       

iv.  Surrogacy agencies or other intermediaries: please specify       

v.  Medical institutions: please specify       

vi.  Lawyers in other States: e.g., the lawyer representing the intending 

parents in the State in which the surrogate mother resides or is to give 

(or has given) birth: please comment       

vii.  Others: please specify       

 

b) If you have ticked i. in the previous question, please specify whether you have 

provided legal assistance to the following categories of intending parents in relation 

to an ISA:  

a.  Married, heterosexual couples  

b.  Unmarried, heterosexual couples 

c.  Married same-sex couples or same-sex couples in registered 

or similar partnerships 

d.  Same-sex couples who have not formalised their relationship 

e.  Single males 

f.  Single females 

g.  Other: please specify       

 

 

c) If possible, using the letters and numbers in Questions 6 a) and b) above, please 

list which party(ies) is / are most frequently your client in these cases:       

 

7. Please explain which other “actors” (other than the parties themselves, i.e., the surrogate 

mother, the intending parents and any gamete donors) have been involved in the 

Incoming ISA cases you have dealt with and in which State(s) these “actors” are based: 

 

a)  Medical institution - please specify, including location:  

b)  Surrogacy agency: please specify, including location       

c)  Medical tourism company: please specify, including location       

d)  Other: please specify       

 

8. a) Please explain the nature of your relationship with the “actors” identified above: 

      

 

b) In particular, do you have a formal agreement or arrangement with any of the 

“actors” you have identified above in terms of cases being referred to you? 

 

 Yes: please provide details of the agreement or arrangement and how it 

operates in practice        Please go to Question 9. 



 

 

 Not applicable: I work for a surrogacy agency or medical institution. Please go 

to Question 9. 

 No. Please go to Question 10. 

 

9. If you have an agreement with, or work as a lawyer for a surrogacy agency, medical 

institution or other similar establishment, please explain who is considered to be your 

client and how you deal with any “conflict of interest” issues which may arise from 

multiple party representation (e.g., because the agency you work with, or for, helps both 

the surrogate mother and the intending parents): 

 

      

 

The stage at which legal assistance is sought 

 

10. Please explain, in general, at what stage of an Incoming ISA case you are most frequently 

approached for legal assistance. 

 

Please tick all which apply: 

a)  Prior to the conclusion of the ISA:       

b)  Once an ISA has been entered into:       

c)  Only if and when legal problems arise in a particular case:       

d)  Other: please specify        

 

The nature of the ISA, including financial aspects 

 

11. a) Please state the nature of the ISAs in the Incoming cases you have dealt with: 

 

Please tick all which apply – the ISAs have included:
12

 

i.  Traditional surrogacy arrangements 

ii.  Gestational surrogacy arrangements: please comment on the source of 

the egg (i.e., donated or from the intending mother)       

iii.  Commercial surrogacy arrangements  

iv.  Altruistic surrogacy arrangements 

v.  Other: please specify       

 

b) Where possible, please provide a general comment on the prevalence of the above 

categories of surrogacy arrangements in the cases you have dealt with:       

 

12. a) Where possible, using the categories set out below, please provide any available 

information concerning the costs intending parents have paid for an ISA in the 

Incoming cases you have dealt with. If, in your experience, costs have varied 

significantly depending upon the State in which the surrogate mother resided or 

gave birth, please specify per State. 

 

Please tick all which apply and specify amounts, or ranges of amounts, where 

possible: 

i.  Medical costs       

ii.  Legal costs       

iii.  Fees or other costs paid to an intermediary: e.g., a surrogacy agency 

      

iv.  Expenses and / or other costs paid to the surrogate mother       

v.  Expenses and / or other costs paid to any egg or sperm donor       

vi  Other: please explain        

 

                                                 
12

 Please see the Glossary (op. cit. note 7) for the definition of the terms used in this question. 



 

 

[N.B. Please do not include any incidental costs of the ISA such as travel expenses, 

translation or interpretation costs, etc.] 

  

b) Please provide any other general comment you wish on the financial aspects of ISAs: 

      

 

Checks in Incoming cases 

 

13. a) In the Incoming ISA cases which you have dealt with, what checks, if any, have 

been carried out in relation to the parties (i.e., the surrogate mother, intending 

parents and any gamete donors) to determine, according to the legal requirements 

of the State in which the surrogate mother resides or is to give birth (if there are any 

such legal requirements): 

 

i. The parties’ eligibility to enter into an ISA? Please explain:       

 

ii. The parties’ suitability to enter into an ISA (e.g., psycho-social screening, 

criminal record checks, medical checks, etc.)? Please explain:       

 

b) In your experience, at what stage are these checks undertaken and by whom? 

      

 

14. a) In the Incoming ISA cases which you have dealt with, what checks, if any, have 

been carried out to determine, according to the legal requirements of your State (if 

there are any such legal requirements):  

 

i. The parties’ eligibility to enter into an ISA? Please explain:       

 

ii. The parties’ suitability to enter into an ISA (e.g., psycho-social screening, 

criminal record checks, medical checks, etc.)? Please explain:       

 

iii. Whether the child(ren), born abroad to a surrogate mother following an ISA, 

will be able to travel to and reside in your State and have their legal parentage 

established or recognised there? Please explain:       

 

b) In your experience, at what stage are these checks undertaken and by whom? 

      

 

(II) The procedure and outcome in Incoming ISA cases 

 

15. a) Please explain the procedure which intending parents to an ISA have followed in the 

cases which you have dealt with in order to:  

 

i. Enter your State with a child(ren) born abroad to a surrogate mother:       

 

ii. Establish their legal parentage in relation to the child(ren) in your State (if this 

is possible):       

 

iii. Permanently reside in your State with the child(ren):       

 

b) Please include an estimate of the time which, in your experience, it has taken to 

complete each stage of this process: 

i.        

ii.        

iii.       

 



 

 

c) If, in your experience, the answer to this question has varied depending upon the 

factors set out below, please provide a brief explanation, including the impact the 

particular factor has on the procedure which must be undertaken and any 

timeframes. 

 

Please tick all which apply: 

i.  The State in which the child was born: please explain       

ii.  The particular document(s) produced by the intending parents to 

establish their legal parentage (e.g., a birth certificate, voluntary 

acknowledgement, court decision, etc.): please explain       

iii.  Whether the child(ren) is / are genetically related to one or both of the 

intending parents: please explain       

iv.  The nationality of the intending parents: please explain       

v.  Any other factor: please explain       

 

16. In general, what has been the outcome of the Incoming ISA cases which you have dealt 

with for the child? 

 

Please tick all which apply and provide as much detail as possible: 

a)  The child has been able to travel to your State and reside there with the 

intending parents and the intending parents have been recognised as the legal 

parents of the child 

b)  The child has been able to travel to your State and reside there with the 

intending parents but one or both of the intending parents has / have not been 

able to be recognised as the child’s legal parents: please explain       

c)  The child has not been able to travel to your State and has had to remain in 

the State of his / her birth: please explain why and what has happened to the 

children in such cases       

d)  Other: please explain       

 

If possible, please indicate which of these four outcomes you have seen occur most 

frequently:  

a)    b)    c)    d)    

 

17. In the Incoming ISA cases which you have dealt with, where the surrogate mother was 

not your client, please explain: 

 

a) Whether, to your knowledge, the surrogate mother has received any legal assistance   

 

 Yes: please provide details, if possible       

 No. Please go to Section B. 

 

b) At what stage of the ISA this legal assistance has been received by the surrogate 

mother:       

 

c) Who, generally, has provided this legal assistance:   

 

i.  A lawyer employed by an intermediary involved in the case, e.g., a 

surrogacy agency: please specify       

ii.  A lawyer employed by a medical institution, e.g., a health clinic or 

hospital: please specify       

iii.  An independent lawyer hired by the surrogate mother:       

iv.  Other: please specify       

 

d) Who has paid for this legal assistance:       

 

 



 

 

B. Outgoing ISA cases 

 

 Not applicable – I have had no such cases. Please go to Section C. 

 

(I) Empirical data 

 

18. How many Outgoing ISA cases have you dealt with in the past six years? 

 

If you do not have exact figures, please provide an estimate in the box, indicating clearly 

that it is an estimate. 

 

Year 2008 2009 2010 2011 2012 2013  

(so far) 

Number 

of cases 

                                    

 

19. a) Please specify the State(s) of residence of the intending parents in the Outgoing 

cases you have dealt with, including, if possible, the number of cases you have had 

involving each State (e.g., USA (5), France (3), etc.): 

 

 2008 2009 2010 2011 2012 2013  

(so far) 

State of 

residence 

of the 

intending 

parents 

(number 

of cases) 

                                    

 

b) If you are not able to provide precise figures, please provide a general comment on 

the State(s) of residence of the intending parents in the cases you have dealt with: 

      

 

20. Have you dealt with any cases where the State in which you practice law was the State in 

which the surrogate mother gave birth following an ISA, but was not the State of her 

usual residence, i.e., the surrogate mother had moved to your State (or been moved) 

specifically for the birth? 

 

 Yes: please specify       

 No 

 

Your client(s) in Outgoing cases 

 

21. a) Please state which party(ies) you have legally assisted in these Outgoing ISA cases. 

If you tick answer i. below, please go to Question 21 b). Otherwise, proceed to 

Question 21 c). 

 

Please tick all which apply: 

i.  Intending parents:       

ii.  Surrogate mothers:       

iii.  Gamete (egg and / or sperm) donors: please specify       

iv.  Surrogacy agencies or other intermediaries: please specify       

v.  Medical Institutions: please specify       

vi.  Lawyers in other States: e.g., the lawyer representing the intending 

parents in the State in which they usually reside: please comment       

vii.  Others: please specify       



 

 

 

b) If you have ticked the response i. above, please specify whether you have provided 

legal assistance to the following categories of intending parents in relation to an ISA: 

a.  Married, heterosexual couples 

b.  Unmarried, heterosexual couples 

c.  Married same-sex couples or same-sex couples in registered 

or similar partnerships 

d.  Same-sex couples who have not formalised their relationship 

f.  Single males 

g.  Single females 

h.  Other: please specify       

 

c) If possible, using the letters and numbers in Questions 21 a) and b) above, please 

list which party(ies) is / are most frequently your client in these cases:       

 

22. Please explain which other “actors” (other than the parties themselves, i.e., the surrogate 

mother, the intending parents and any gamete donors) have been involved in the 

Outgoing ISA cases you have dealt with and in which State these “actors” are based: 

 

a)  Medical institution - please specify, including location: 

b)  Surrogacy agency: please specify, including location       

c)  Medical tourism company: please specify, including location       

d)  Other: please specify       

 

23. a) Please explain the nature of your relationship with the “actors” identified above: 

      

 

b) In particular, do you have a formal agreement or arrangement with any of the 

“actors” you have identified above in terms of cases being referred to you? 

 

 Yes: please provide details of the agreement or arrangement and how it 

operates in practice        Please go to Question 24. 

 Not applicable: I work for a surrogacy agency or medical institution. Please go 

to Question 24. 

 No. Please go to Question 25. 

 

24. If you have an agreement with, or work as a lawyer for a surrogacy agency, medical 

institution or other similar establishment, please explain who is considered to be your 

client and how you deal with any “conflict of interest” issues which may arise from 

multiple party representation (e.g., because the agency you work with, or for, helps both 

the surrogate mother and the intending parents): 

      

 

The stage at which legal assistance is sought 

 

25. Please explain, in general, at what stage of an Outgoing ISA case you are most frequently 

approached for legal assistance. 

 

Please tick all which apply: 

a)  Prior to the conclusion of the ISA:       

b)  Once an ISA has been entered into:       

c)  Only if and when legal problems arise in a particular case:       

d)  Other: please specify        

 

 

 

 



 

 

 

The nature of the ISA, including financial aspects 

 

26. a) Please state the nature of the ISAs in the Outgoing cases you have dealt with: 

 

Please tick all which apply – the ISAs have included:
13

 

i.  Traditional surrogacy arrangements  

ii.  Gestational surrogacy arrangements: please comment on the source of 

the egg (i.e., donated, or from the intending mother)       

iii.  Commercial surrogacy arrangements 

iv.  Altruistic surrogacy arrangements 

v.  Other: please specify       

 

b) Where possible, please provide a general comment on the prevalence of the above 

categories of surrogacy arrangements in the cases which you have dealt with:       

 

27. a) Where possible, using the categories set out below, please provide any available 

information concerning the costs intending parents have paid for an ISA in the 

Outgoing cases you have dealt with. If, in your experience, costs have varied 

significantly depending upon the State from which the intending parents came, 

please specify per State. 

 

Please tick all which apply and specify amounts, or ranges of amounts, where possible: 

i.  Medical costs       

ii.  Legal costs       

iii.  Fees or other costs paid to an intermediary: e.g., a surrogacy agency 

      

iv.  Expenses and / or other costs paid to the surrogate mother       

v.  Expenses and / or other costs paid to any egg or sperm donor       

vi.  Other: please explain        

[N.B. Please do not include any incidental costs of the ISA such as travel expenses, 

translation or interpretation costs, etc.] 

  

b) Please provide any other general comment you wish on the financial aspects of ISAs: 

      

 

Checks in Outgoing cases 

 

28. a) In the Outgoing ISA cases which you have dealt with, what checks, if any, have been 

carried out on the parties (i.e., the surrogate mother, intending parents and any 

gamete donors) to determine, according to the legal requirements of your State (if 

there are any such requirements): 

 

i. The parties’ eligibility to enter into an ISA? Please explain:       

 

ii. The parties’ suitability to enter into an ISA (e.g., psycho-social screening, 

criminal records checks, medical checks, etc.)? Please explain:       

 

b) In your experience, at what stage are these checks undertaken and by whom? 

      

 

29. a)  In the Outgoing ISA cases which you have dealt with, what checks, if any, have been 

carried out to determine:  
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 Please see the Glossary (op. cit. note 7) for the definition of the terms used in this question. 



 

 

i. The legal position in the State in which the intending parents reside concerning 

surrogacy, in general? Please explain:       

ii. The parties’ eligibility to enter into an ISA, according to the legal requirements 

of the State in which the intending parents usually reside (if there are any such 

requirements)? Please explain:       

 

iii. Whether the child(ren), born in your State to a surrogate mother following an 

ISA, will be able to travel to and reside in the State in which their intending 

parents usually reside and have their legal parentage established or recognised 

there? Please explain:       

 

b) In your experience, at what stage are these checks undertaken and by whom? 

      

 

(II) The procedure and outcome in Outgoing ISA cases 

 

30. a)  Please explain the procedure which intending parents to an ISA (i.e., resident 

outside your State) have followed in the cases which you have dealt with in order to: 

 

i. Enter your State for the purposes of a surrogacy arrangement: 

      

 

ii. Establish their legal parentage for any child(ren) born to a surrogate mother in 

your State:  

      

 

iii. Exit your State with a child born to a surrogate mother:       

 

b) Please include an estimate of the time which, in your experience, it has taken to 

complete each stage of this process: 

i.        

ii.        

iii.       

 

c) If, in your experience, the answer to this question varies depending upon the factors 

set out below, please provide a brief explanation, including the impact the particular 

factor has on the procedure which must be undertaken and any timeframes. 

 

Please tick all which apply: 

i.  The State in which the intending parents usually reside: please explain 

      

ii.  The particular document(s) produced by the intending parents to 

establish their legal parentage (e.g., a birth certificate, voluntary 

acknowledgement, court decision, etc.): please explain       

iii.  Whether the child(ren) is / are genetically related to one or both of the 

intending parents: please explain       

iv.  The nationality of the intending parents: please explain       

v.  Any other factor: please explain       

 

31. In general, what has been the outcome of the Outgoing ISA cases which you have dealt 

with for the child? 

 

Please tick all which apply: 

a)  The child has been able to leave your State, travel to the State of residence of 

the intending parents, reside there with the intending parents and the 

intending parents have been recognised as the legal parent(s) of the child 



 

 

b)  The child has been able to leave your State, travel to the State of residence of 

the intending parents, reside there with the intending parents but one or both 

of the intending parents has / have not able to be recognised as the child’s 

legal parents: please explain       

c)  The child has been able to leave your State but has not been able to travel to 

the State of residence of the intending parents and has had to remain in your 

State: please explain what has happened to the children in such cases       

d)  The child has not been able to leave your State: please explain why and what 

has happened to the children in such cases       

e)  Other: please explain       

 

If possible, please indicate, by ticking the relevant box below, which of the five outcomes 

above has occurred the most frequently in your experience:  

a)    b)    c)    d)    e)   

 

32. In the Outgoing ISA cases which you have dealt with, where the surrogate mother was not 

your client, please explain: 

 

a) Whether, to your knowledge, the surrogate mother has received any legal 

assistance:   

 

 Yes: please provide details, if possible       

 No. Please go to Section C. 

 

b) At what stage of the ISA this legal assistance has been received by the surrogate 

mother:       

 

c) Who, generally, has provided this legal assistance:   

 

i.  A lawyer employed by an intermediary involved in the case, e.g., a 

surrogacy agency: please specify       

ii.  A lawyer employed by a medical institution, e.g., a health clinic or 

hospital: please specify       

iii.  An independent lawyer hired by the surrogate mother:       

iv.  Other: please specify       

 

d) Who has paid for this legal assistance:       

 

C. Legal problems in cases involving ISAs 

 

33. Please state whether you have encountered any of the following legal problems in the 

Incoming or Outgoing ISA cases which you have dealt with. If so, where possible, please 

provide:  

a) A brief description of the precise problems you have encountered; 

b) Figures concerning in how many cases these problems have arisen; and  

c) The names of the other States involved.  

 

Where these problems have resulted in reported (or otherwise available) judgments, 

please attach a copy of the judgment, with a translation into English or French if possible. 

 

I have encountered legal problems relating to: 

i.  The child being able to leave his / her State of birth       

ii.  The child being able to enter the State in which his / her intending 

parents habitually reside       

iii.  The child being able to reside in the State in which his / her intending 

parents habitually reside       

iv.  The child’s nationality       



 

 

v.  The child’s legal parentage       

vi.  The behaviour of any party(ies) which is criminal according to 

international legal standards or according to the domestic rules of the 

States involved (e.g., trafficking, sale of children, exploitation of women, 

etc.)       

vii.  The treatment of the surrogate mother in any State (e.g., whether her 

consent was free and informed, concerning the financial payments made 

to her, the medical care provided, etc.): please specify       

viii.  The breakdown of the ISA: e.g., due to either of the parties reneging on 

the agreement, for example, due to the child’s disability or ill health, the 

wish of the surrogate mother to keep the child, the relationship 

breakdown of the intending parents or the clinic using the wrong gametes 

or another reason, etc.: please explain        

ix.  Other: please explain       

 

 Please provide any further information you consider relevant concerning the above 

problems:       

 

34. Do any of the following areas give you cause for concern in ISA cases? In each case, 

where possible, please specify your particular concerns in the field provided: 

 

a)  The uncertainty of the legal status of children born to ISAs, in particular in 

terms of their legal parentage       

b)  The nationality of children born to ISAs       

c)  The right of children born to ISAs to know their (genetic and birth) origins 

      

d)  The surrogate mother’s free and informed consent to the surrogacy 

arrangement       

e)  The psychological impact of an ISA on the surrogate mother       

f)  The medical or other care provided to the surrogate mother       

g)  The financial aspects of ISAs       

h)  The competency and / or conduct of the intermediaries involved (lawyers, 

agencies, etc.)       

i)  The (mis-)information provided to intending parents or surrogate mothers 

      

j)  The eligibility and / or suitability of the intending parents to care for the child 

(e.g., in terms of age, criminal records, psycho-social suitability, etc.)       

k)  Contractual matters: e.g., issues surrounding the enforceability of the 

surrogacy agreement or the capacity of any of the parties to enter into the 

agreement       

l)  Other       

 

Please state (using the letters above) which of the concerns you have identified are the 

most troubling, providing a brief explanation where possible:       

 

D. Examples of surrogacy agreements 

 

35. If possible, please provide an example, anonymised copy (or template / standardised 

form
14

) of a surrogacy agreement used by parties in an ISA case in which you have 

provided legal assistance. If these agreements vary considerably depending upon the 

States involved, please provide any examples you consider relevant: 

 

a)  Example surrogacy agreements are attached.  

                                                 
14

 Please include any standard-form agreements which have been developed by any law / bar associations, specialist 

groups of lawyers, or other organisations, etc. of which you are aware. 



 

 

  Please provide any comment you think relevant about these agreements: 

      

b)  It is not possible to share this information.  

  Please, nevertheless, provide any comment you think relevant about the 

agreements you have used or seen:       

 

 

Part III: Your practical experience of other cases relating to the establishment and / or 

recognition of children’s legal parentage in a cross-border context 

 

 

36. As a result of the involvement of two or more States with a child (e.g., due to the cross-

border movement of the child, or due to differing outcomes being reached on the question 

of the child’s legal parentage by, for example, the State in which the child habitually 

resides and the State of the child’s nationality, etc.), are you aware of any other cases in 

your State, other than ISA cases, in which difficulties have arisen concerning:  

 

a) The establishment and / or recognition of the legal parentage of a child,  

 

And / or  

 

b) Any consequent legal difficulties flowing from a child’s uncertain legal parentage 

(e.g., concerning the child’s nationality, access to social services or benefits for the 

child, maintenance, inheritance, etc.)? 

 

 Yes: please provide as much detail as possible concerning the situation(s) 

which arose and the difficulties encountered and, if applicable, please provide a 

copy of any reported (or otherwise available) judgment with a translation into 

English or French:       

 No 

 

Examples of some hypothetical cases were provided in Preliminary Document No 11 of 

March 2011 at Section VIII, available on the Hague Conference website < www.hcch.net > 

under “The Parentage / Surrogacy Project”.  

 

 

Part IV: Thoughts on possible future work 

 

 

37. a) What, if any, are the needs you consider ought to be addressed by any possible 

future global work in this area? Please specify:       

 

b) How urgent are those needs? Please specify:       

 

38. Please provide your thoughts concerning the approach that should be taken in relation to 

any possible future regulation of any of the matters mentioned in this Questionnaire.  

 

In this response, you may wish to consider and comment upon the thoughts set out in 

Section VIII of Preliminary Document No 11 of March 2011 and Section IV of Preliminary 

Document No 10 of March 2012, available on the Hague Conference website 

< www.hcch.net > under “The Parentage / Surrogacy Project”. In particular, you may wish 

to comment upon: 

- whether any possible future instrument should be broad in scope (i.e., covering the 

private international law issues concerning the status of children generally) or 

narrow in scope (e.g., a “specific-issue” instrument, limited to the issues arising 

from ISAs); and 

http://www.hcch.net/upload/wop/genaff2011pd11e.pdf
http://www.hcch.net/upload/wop/genaff2011pd11e.pdf
http://www.hcch.net/
http://www.hcch.net/upload/wop/genaff2011pd11e.pdf
http://www.hcch.net/upload/wop/gap2012pd10en.pdf
http://www.hcch.net/upload/wop/gap2012pd10en.pdf
http://www.hcch.net/


 

 

- the nature of any possible future regulation: e.g., whether a binding instrument 

should be considered or whether approaches such as a model law, non-binding 

principles or guidance, etc. would meet the needs you identified in Question 37 

above.  

 

      

 

39. Please provide any other comment(s) you may have concerning the possible future 

global regulation of matters contained within this Questionnaire:       

 

 

Thank you for your time: this information will greatly assist the work of the 

Permanent Bureau. 

 


