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LONGER-TERM FUTURE OF 

THE SYSTEM OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS AND 

THE EUROPEAN COURT OF HUMAN RIGHTS 

 

Open call for information, proposals and views 

 

Context and purpose 

The Council of Europe’s Committee of experts on the reform of the European Court of 

Human Rights is holding an open call for information, proposals and views on the issue 

of the longer-term reform of the system of the European Convention on Human Rights 

and the European Court of Human Rights. 

This process follows on from the Brighton Declaration, adopted at a High-level 

conference in April 2012, and is intended to respond to the following invitations to the 

member States (which should be read and understood in the context of the Declaration 

as a whole): 

 consider the future of the Convention system, this consideration encompassing 

future challenges to the enjoyment of the rights and freedoms guaranteed by the 

Convention and the way in which the Court can best fulfil its twin role of acting as 

a safeguard for individuals whose rights and freedoms are not secured at the 

national level and authoritatively interpreting the Convention;  

 carry out a comprehensive analysis of potential options for the future role and 

function of the Court, including analysis of how the Convention system in 

essentially its current form could be preserved, and consideration of more 

profound changes to how applications are resolved by the Convention system 

with the aim of reducing the number of cases that have to be addressed by the 

Court; 

 initiate comprehensive examination of: 

o the procedure for the supervision of the execution of judgments of the 

Court, and the role of the Committee of Ministers in this process; and 

o the affording of just satisfaction to applicants under Article 41 of the 

Convention; 

 secure the participation and advice of external experts in order to provide a wide 

range of expertise and to facilitate the fullest possible analysis of the issues and 

possible solutions. 

The process is therefore deliberately intended to be open and inclusive, allowing 

questions to be raised and examined concerning all aspects of the Convention system 

and the Court. 

Information, proposals and views received through this process, along with other 

material, will initially be examined by a group composed of national experts, appointed 

by governments of Council of Europe member States, and ‘external’ experts. The results 

of this work will eventually be included in a report of the Steering Committee for Human 

Rights (CDDH), to be submitted by 15 April 2015 to the Council of Europe Committee of 

Ministers. 

https://wcd.coe.int/ViewDoc.jsp?Ref=BrightonDeclaration&Language=lanEnglish&Ver=original&Site=COE&BackColorInternet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383


 

Procedure 

The consultation process is open to everyone, subject to certain basic procedural 

requirements: 

- Contributions should be submitted in English or French, the official languages of 

the Council of Europe. Contributions in other languages will not be taken into 

account. 

- Contributions should be submitted on the form attached to this document and 

provide all requested information. 

- Contributions should be accompanied by a brief summary (200 words 

maximum) of the main points raised. 

- Where possible, contributors should indicate, from amongst the suggested list, 

the topic(s) to which their contribution seems most relevant. 

- Contributors may presume technical expertise on the part of their audience 

and need not give explanations of common concepts. 

- Contributions should address questions of general policy. Contributions that 

relate to individual Court cases, past or present, will not be taken into account. 

- Contributions should be as short as possible. They need not include details of 

the contributor’s experience, expertise or qualifications; this information may be 

provided on the form. For any given content, the more concise the contribution, 

the greater will be its likely impact. 

- Contributions should be self-contained and not include additional material in 

appendices or attachments; if submitted, these will not be taken into account. 

- Contributions should be presented in Word format, in a single document with 

the attached form, and submitted by email to this address. 

In principle, all contributions received will be published on the website 

www.coe.int\reformechr. Please indicate on the form if you do not wish your contribution 

to be published. 

The group of experts may invite persons whose contributions it finds particularly 

interesting to participate further in its work, either through follow-up questions or by 

way of attendance at a day’s meeting (probably in Strasbourg, France). Please indicate 

on the form whether or not you would be willing to participate further in response to 

follow-up questions or an invitation to attend a meeting. 

The deadline for submitting contributions is mid-day (12 p.m., French local 

time) on Monday 27 January 2014. Contributions received after that will not be taken 

into account. 

mailto:reform.echr@coe.int
http://www.coe.int/reformechr


 

LONGER-TERM FUTURE OF 

THE SYSTEM OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS AND 

THE EUROPEAN COURT OF HUMAN RIGHTS 

 

Open call for information, proposals and views: submission form 

 

 

Name (surname, 
forename): 

Mr. Mikołaj Pietrzak, advocate, the Chairman of the Human 
Rights Commission at the Polish Bar Council in Poland. 

E-mail address: nra@nra.pl 

Nationality/ country of 
residence: 

Poland 

Relevant qualifications/ 
experience: 

Human Rights Commission dedicated to the protection of human 
rights, investigates and exposes human rights violations in 
Poland 

Please indicate whether you 
are acting in an individual 
capacity or on behalf of an 
organisation; if the latter, 

please indicate which: 

Acting on behalf of the Human Rights Commission of the Polish 
Bar Council in Poland (further referred to as “the Human Rights 
Commission”). 

Check this box if you do not 
wish your contribution to be 
published by the Council of 
Europe: 

 

Check this box if you do not 
agree to receiving follow-up 

questions concerning your 
contribution: 

 

Check this box if you would 
not be willing, if invited, to 

attend a meeting to discuss 

your contribution further: 

 

Summary of the main points 
(200 words maximum): 

Contribution presented by the Human Rights Commission at the 
National Bar Council in Poland was prepared by Polish advocates, 
experienced in representation of applicants in proceedings before 
the Court. 

Presented comments refer to the following issues: 

1. Shortening the procedure before the Court; accelerating 
the examination of cases of a strategic character (pilot 
judgement procedure). 

2. Concerns regarding shortening the time limit under 

Article 35(1) of the Convention to four months – Protocol 
No. 15 amending the Convention – effectiveness of the 

system of providing legal assistance to applicants. 

mailto:nra@nra.pl


 

3. The principles of subsidiarity and the margin of 
appreciation under Protocol No. 15 to the Convention. 

4. The new procedure of advisory opinions under Protocol 
No. 16 to the Convention – a need to protect the right to 
a trial within a reasonable time. 

5. The pressing need for the amendment of Rule 52A of the 

Rules of the Court – the applicant’s right to be informed 
of the grounds of the decision on inadmissibility of the 

application. 

6. The execution of judgments and implementation of 
Convention at domestic level. 

7. Judicial composition of the Court – open and public 
hearings of candidates for the position of the judge. 

8. Alternative Dispute Resolution - violations of repetitive 
nature. 



 

 

Check the box(es) of the 
topic(s) that correspond 
most closely to the 
content of your 
contribution: 

Future challenges to the Convention system X 

Subsidiarity X 

Implementation of the Convention at national level X 

Execution of Court judgments X 

Council of Europe technical support and assistance to States X 

Mechanisms required at the European level to ensure 
effective protection of individual rights and authoritative 

interpretation of the Convention 

X 

Margin of appreciation X 

Interaction between the Court and national judicial systems X 

Role of the Court in interpreting the Convention  

Right of individual application to the Court/ right to a judicial 
decision 

X 

Admissibility criteria  

Clearly inadmissible applications X 

Repetitive applications X 

Alternative dispute resolution X 

Restoring the position of the victim of a violation (including 
the award of just satisfaction (compensation) by the Court) 

 

Rules of Court X 

Internal organisation of the Court (including the case-
management system) 

 

Status and judicial composition of the Court X 

Supervision of the execution of Court judgments: role of the 
Committee of Ministers 

X 

Supervision of the execution of Court judgments: powers and 
procedure 

X 

Other issues/ none of the above  

 

 



 

 

 

CONTRIBUTION:  

I. Shortening the procedure before the Court/accelerating the examination of cases 

of a strategic character 

The reform on the functioning of the Strasbourg system should concentrate on accelerating the 

procedure before the Court, especially with the examination of cases of a strategic character, 

disclosing serious or systemic violations. The prompt examination of such cases is of a significant 

importance. If possible the period between the communication of the case to the respondent 

Government and the delivery of a final decision by the Court should not exceed the period of one 

year. The same rule should apply to the period between the date of filing the application with the 

Court and the date of its communication. All applications raising serious issues under the 

Convention and/or its Protocols should be treated by the Court with priority and decided within the 

maximum period of two years from the date of lodging the applications. 

However, the new procedures and mechanisms aiming to shorten the period of cases examination 

should not have any negative impact on the right to individual application, which is a cornerstone 

of the Convention system and should be effectively exercised. 

The Human Rights Commission encourages the Court to apply the pilot judgment procedure more 

frequently and engage the state parties with other proactive procedures. The mechanisms to 

dispose of repetitive cases showing a systemic problem should be developed. The pilot judgment 

procedure has a positive impact on strengthening the principle of subsidiarity and introducing 

effective measures at the national level. The procedure may also shorten the length of case 

examination as the pilot judgment case should be given priority. 

 

II. Shortening the time limit under Article 35 (1) of the Convention to four months – 

Protocol No. 15 amending the Convention  

The Human Rights Commission remains deeply concerned that shortening the time limit to lodge 

the application from six months to four months will undermine the effectiveness of the Convention 

system. The shortening of the time limit will have a negative impact on the applicants’ access to 

the Court and the right to individual petition. In Poland, the implementation of the Convention at 

the national level is not satisfactory. The system of providing legal assistance (not only legal aid) 

to applicants is not fully effective. The practice shows that often it takes a long time for the 

applicant to find a lawyer who is experienced in the Convention system and may provide legal 



 

assistance in lodging the case with the Court. The new stricter provisions of Rule 47 of the Rules of 

the Court and shortening the time limit to lodge application to four months call for creating at the 

national level an effective legal assistance system of lawyers experienced in human rights and the 

Convention system. Only such an improvement to the system of legal assistance at the domestic 

level would enable the applicants to comply with the new stricter formal rules with lodging the 

applications and will preserve the very nature of the applicant’s right of individual application. 

Therefore, in the current situation, the time limit of six months gives the applicant a rational 

opportunity to have access to a lawyer experienced in human rights and the Convention system. It 

has to be noted that since January 1, 2014 the procedure of lodging the application is more strict 

and the proper filling in the application form together with the collection of necessary 

documentation are now the key elements in complying with the formal requirements. The 

shortening of the time limit to four months will undoubtedly have a negative impact on the 

applicant’s right to individual petition. 

 

III. The principles of subsidiarity and the margin of appreciation under Protocol No. 

15 to the Convention 

The Human Rights Commission acknowledges the codification (the new recital added at the end of 

the Preamble of the Convention – not yet in force) of the principle of subsidiarity and the doctrine 

of margin of appreciation. The amendment should not have any influence on the autonomy of the 

Court in interpreting the Convention and ensuring effective protection of Convention rights. 

 

IV. The new procedure of advisory opinions under Protocol No. 16 to the Convention 

The Human Rights Commission welcomes the new procedure of advisory opinions of the Court (not 

yet in force) and the possibility for the national courts and tribunals to request the Court to give 

advisory opinions on questions of principle relating to the interpretation or application of the rights 

and freedoms defined in the Convention or the protocols thereto. The extension of the jurisdiction 

of the Court will strengthen the long-term effectiveness of the ECHR control mechanism and 

contribute to fostering dialog between courts. However, proper procedural guarantees should be 

introduced to ensure that at the domestic level the request for advisory opinion will not cause a 

delay in the individual proceedings. It is of crucial importance, especially in States Parties with a 

systemic problem of lengthy proceedings. Moreover, it should be also explained how the new 

procedure will influence the issue of exhaustion of domestic remedies by the applicant.  

 



 

V. The pressing need for the amendment of Rule 52A of the Rules of the Court 

According to Rule 52A of the Rules of the Court, the applicant shall be informed that his application 

has been declared inadmissible “by letter”. In practice of the Court, the applicant is not provided 

with any further information why the application has been held inadmissible, i.e. the letter does 

not specify precise legal grounds of the decision, neither it contains even very short explanation. 

The applicant is advised only that “no further information will be provided” and that “no further 

correspondence will be exchanged”. Such a practice causes that the applicant does is not 

convinced that his case has been examined in a reliable way, feeling rather as an intrusive 

petitioner, who troubled the Court with his application. If any national court follow such a 

procedure, it would probably be found having been violated a right to a fair trial, protected by 

Article 6 of the Convention. Therefore it seems reasonable to supplement Rule 52A with obligation 

to provide to the applicant at least the provision of the Convention applied in his case (indication of 

paragraph and point of the Article 35 of the Convention) and short explanation why application has 

been declared inadmissible. 

The commented issue remains of vital importance to applicants from the States Parties against 

which applications are subjected to preliminary examination by the Filtering Section. Decisions on 

inadmissibility issued by this Section in principle do not contain any reasoning or specific grounds 

for the decision. 

 

VI. The execution of judgments/Implementation of Convention at domestic level 

It is crucially important to enhance the execution of Court’s judgments at the domestic level and 

simultaneously to fully implement the Convention in State Parties. The reform of the Convention 

system should consider a greater involvement of judges, prosecutors and lawyers at the stage of 

execution of judgments. Stronger cooperation with the Committee of Ministers would help ensure 

effective implementation of the Convention at national level and prevent future violations. There is 

also a need to strengthen the position and role of the applicant and his attorney at the level of 

execution of judgement. Closer cooperation with applicants can be of vital importance considering 

that they can be a source of valuable information regarding effectiveness of execution of the 

judgment issued in their cases. 

The Human Rights Commission supports the idea of establishing in every State Party an 

independent National Human Rights Institution. It would certainly facilitate ensuring that domestic 

polices and legislation comply fully with the Convention. It is of crucial importance that national 

parliaments are provided with independent opinions on the compatibility with the Convention of 

draft legislation. Presentation to the national parliaments of information on the compatibility with 

the Convention and jurisprudence of the Court of draft legislation, especially that proposed by the 



 

Government, should became a common practice. The National Human Rights Institution could 

provide appropriate information and training about the Convention system, covering professional 

trainings for judges, lawyers and prosecutors, sharing good practices in introducing mechanisms 

aiming at rapid execution of Court’s judgments.  

It needs to be stressed that every State Party should introduce such legal remedies that are 

available and adequate to all applicants whose human rights were violated. When required, the 

domestic legal system should provide the applicant with the instruments enabling to resuming the 

domestic proceedings after the Court’s judgment, including civil proceedings if necessary. Lack of 

possibility of resuming civil proceedings in such situation can be noted in Polish legal system. 

In some cases, the violation of the Convention rights or its Protocols can be remedied only by 

resuming of the domestic proceedings. Furthermore, it should be considered to introduce into 

State Parties’ legal systems effective measures to enforce the national courts to comply with the 

Court’s judgments.  

 

VII. Judicial composition of the Court  

The authority of the Court depends in great part on the composition of the Court. The Human 

Rights Commission strongly supports the declaration to promote the stable judiciary of the Court 

and calls for improving the proceedings for electing judges by introducing more transparent terms 

of appointments at domestic level, and in particular by involving into appointment procedure (the 

stage of proposing candidates) the national parliaments and human rights organisations. One of 

the methods to make the procedure more transparent can be open and public hearings of 

candidates for the position of the judge with the participation of the above mentioned bodies. 

 

VIII. Alternative Dispute Resolution 

The very large number of appliscations pending before the Court call for introducing an alternative 

dispute resolution mechanism in the proceedings before the Court. This could be accomplished by 

creating an independent panel of mediators consisting of specialists in Convention system. The 

cases disclosing Convention violations of repetitive nature would go through compulsory mediation 

procedure. 


